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Plaintiff’s damages award
sliced in half

Beadleston v. American Tis-
sue Corp. (Rose, J. 6/21/07
The Supreme Court
(Krogmann, J., Washington
Co.) jury that heard plaintiff’s
negligence case awarded him
damages of $1.1M, after con-
cluding the defendant was
75% at fault. The Third De-
partment did not disturb the
negligence findings but swung
a mighty axe at the damages
verdict, directing a new trial
on several of the findings
unless plaintiff stipulated to a
reduced award of approxi-
mately $525,000. Among
other things, the Court found
there was no basis for any
award of future lost wages (for

which the jury had given
$320K), that $600K for 30
years of future pain and suffer-
ing was too much, and (finally,
good news for the plaintiff)
that the jury’s failure to award
money for past pain and suf-
fering was unreasonable
(setting $75K as appropriate
based on the evidence).

Plaintiffs get their day in
court: Surviving the motion
for summary judgment

Raney v. Seldon Stokoe &
Sons, Inc. (Peters, J. 7/5/07)
Defendant is a family farm
corporation that regularly sells
hay to the third-party defen-
dant (Eastern) which em-
ployed plaintiff’s decedent.
Arthur Raney died after being

struck by a 900-pound bale
of hay that had fallen from a
stack of bales piled on top of
a box trailer. The procedure
for loading the hay was de-
vised by Eastern, but carried
out by Eastern and the de-
fendant farm which operated
a payloader during the proc-
ess. The defendant farm
argued on a summary judg-
ment motion that it did not
owe plaintiff a duty of care.
Supreme Court (Krogmann,
J., Washington Co.) dis-
agreed and also denied
plaintiff’s motion (CPLR
3025(b)) to amend the com-
plaint to allege “concerted
action” liability by defen-
dant and third-party defen-
dant. The Third Department

Continued on page 2

Criminal Law Update by Mi-
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agreed that summary judgment
was not appropriate but per-
mitted plaintiff to amend the
complaint, finding there was
sufficient merit to the claim
and given that defendants did
not claim prejudice or surprise.

Ballan v. Arena Manage-
ment Group, LLC (Cardona,
P.J. 6/14/07)

Supreme Court (Nolan, J.,
Saratoga Co.) denied the de-
fendant’s summary judgment
motion premised on the argu-
ment that plaintiff assumed the
risk of falling and breaking her
arm while ice skating. The
Third Department affirmed,
noting that while an ice skater
does assume the risk of acci-
dentally colliding with other
skaters, the risk assumed does
not extend to injuries arising
out of the allegedly reckless or
intentional conduct of other
skaters. Among other things,
plaintiff claimed that defen-
dant had no staff supervising
any of the skaters, which in-
cluded a group of young boys
who were “ramming into each
other and throwing themselves
on the ice”, one of whom
caused the plaintiff’s fall.

Sevybolt v. Wheeler
(Mercure, J. 7/5/07)

The 12-year old infant plaintiff
was knocked down and bitten
by defendants’ dog, sustaining
injuries to the right side of his
face and eye. The defendant
landlords of the property were
granted summary judgment by
Supreme Court (Nolan, J.,
Saratoga County) but the same
relief was denied as to the de-
fendant dog owners. The
Third Department found plain-
tiff did sufficiently raise a
question of fact whether de-
fendants knew or should have
known of the dog’s vicious

propensities, such evidence in-
cluding an affidavit from the
dog’s veterinarian and the vet’s
treatment records (two years
prior to the attack) which indi-
cated the dog was “aggressive”
and that it “Tried to bite —
owner to muzzle!”.

Keep your CPLR close by
(procedural matters)

DelL uke v. Albany Rest. Sup-
ply and Palma Lumber Co.
(Lahtinen, J. 7/5/07)

Plaintiff alleged he slipped and
fell on snow/ice and hurt his
back. After issue was joined,
the defendant Palma moved for
summary judgment. Plaintiff
did not submit opposition pa-
pers and Supreme Court
(Teresi, J., Albany Co.) granted
the motion. Because the sum-
mary judgment motion was not
opposed, the basis for dismissal
was plaintiff’s default and
plaintiff was not yet aggrieved.
As such, plaintiff’s trip up to
the Appellate Division was pre-
mature because plaintiff’s “sole
remedy was to make a motion
to vacate the order in Supreme
Court” and if that fails, the or-
der denying such motion can
then be considered by the Third
Department.

Coty v. County of Clinton
(Cardona, P. J. 7/5/07)
Plaintiff filed his Note of Issue
and 125 days later the defen-
dant moved for summary judg-
ment. Counsel for the parties
had stipulated to the late filing
(acknowledging the 120 day
deadline established by CPLR
3212(a)) but Supreme Court
(Dawson, J., Clinton Co.) dis-
missed the motion sua sponte as
untimely. The Third Depart-
ment affirmed, noting that leave
of court and good cause for the
delay is required by statute if

the motion is made after the
120" day. Perhaps more im-
portant is the decision’s refer-
ence to a pair of Court of Ap-
peals opinions from 2004, in
which that Court “clearly indi-
cated” the 120 day deadline
was a strict requirement that
parties must take seriously.

Hansen v. Gehl Company
(Mercure, J.P. 6/14/07)
Plaintiff placed venue in Rens-
selaer County, his place of
residence, when he filed suit.
But at deposition, plaintiff ex-
plained that while the farm he
owns does include property in
Rensselaer County, the house
in which he lives (on the farm
property) is actually located in
Washington County. Defen-
dant’s motion for a change of
venue as of right failed to
comply with the procedure set
forth in CPLR 511, and was
denied by Supreme Court
(Ceresia, J.). Seeking reversal
on appeal, defendants argued
they should have been ex-
empted from statutory compli-
ance due to plaintiff’s “willful
omissions and misleading
statements” but the Third De-
partment found no error by the
trial court.

Slip and fall cases

Bray v. McGillicuddy’s Tap
House (Peters, J.P. 6/21/07)
During his non-jury trial,
plaintiff testified that he
tripped on a raised portion of a
rug in the entranceway of de-
fendant’s bar, causing him to
fall forward and strike his face
on the iron armrest of a vesti-
bule bench. The defendant’s
bartender confirmed that the
rug would bunch up and that
two bar employees would
regularly inspect the rug on
high-traffic evenings, although
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the night of the plaintiff’s fall (a
Wednesday) was not a busy night and
he, the bartender, was the person re-
sponsible for keeping an eye on the
subject rug that night. Supreme Court
(Kavanagh, J., Ulster Co.) found that
the rise in the rug existed before plain-
tiff fell, and that it constituted a recur-
rent dangerous condition of which de-
fendant was aware, a finding that led
to an award of damages. Deferring to
credibility determinations made by the
trial court in hearing the testimony of
plaintiff, his friend (who did not wit-
ness the fall but saw the aftermath)
and the bartender, the Third Depart-
ment affirmed, finding ample support
for the conclusion “that defendant
should have, but failed to, correct the
condition in the exercise of reasonable
care”.

Gerfin v. North Colonie Central
School Dist. (Spain, J. 6/21/07
[501927])

Supreme Court (Teresi, J., Albany
Co.) denied summary judgment to the
defendant sued by the father of a 6"
grader who fell in a school hallway

Hon. Harry W. Seibert, Leah Everhart, Esqg., Hon Stephen Ferradino, and Karen D’Andrea, Esg.

and broke his ankle. The boy had been
outside at recess playing in the snow and
was walking down the hall toward a gym-
nasium pushing a metal cart containing
sports equipment. Plaintiff argued the fall
was caused by a pool of water that formed
when snow on children’s boots --left out-
side of classrooms that lined the hall--
melted and collected in the center of the
hall. That evidence was enough for the
Third Department to agree there was a
question of fact as to whether the school
district created the allegedly dangerous
condition.

— i iy i
Hon. Stephen Ferradino and Stephanie Ferradino, Esg.
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The Mohegan Sun Casino 1 Mohegan

Sun Blvd., Uncasville, CT (For room reser-
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Code: ALCBARG)

Prices: Entire Two Day Program w/ Cock-
tail Reception -$175 ($200 at the door) or
All Day Friday w/ Cocktail Reception -
$100

Sept. 14

e G USRS LU AN Topic: Challenges in Trying a High Pro-
prison while working as a paralegal) file Case in the Media
proved the State was 100% at fault for her eGSR p.m.

fall, but the Court of Claims (Collins, J.)
found no causal connection between the
fall and her knee injuries. The Third De-
partment affirmed, describing claimant’s
testimony as “vague and contradictory”,
and criticizing her medical proof on cau-
sation because it was based only on the
claimant’s subjective complaints as op-
posed to objective findings in her medical
records.

White v. State of New York (Mugglin,
J. 6/21/07 [501687])
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CRIMINAL LAW UPDATE

By Michael P. McDermott, Esq.

Republished with permission from the Albany County Bar Association

“Gimme three steps, gimme
three steps mister, gimme
three steps toward the
door” !

Defendant carjacker was
apprehended after crashing
his stolen vehicle. Hurt in the
crash, he was taken by the
police to a hospital where he
was handcuffed to the bed.
When the police began to
loosen his handcuffs in re-
sponse to his complaints of
pain, the defendant broke
away and ran down the hospi-
tal corridor. He was caught
inside the hospital, just a few
feet from the exit door.

Convicted of grand lar-
ceny and escape, the defen-
dant contended in the Court
of Appeals that his conviction
should be reduced to at-
tempted escape because he
didn’t make it outside the
door. ?

The Court held the
“crossing-the threshold” rule
applies only to an escape
from a detention facility. 3
Here, the People needed only
to prove that the defendant
“escaped from custody.” *
The Court was quick
to point out that simply free-
ing himself of the handcuffs
was not enough to constitute
the crime of escape. How-
ever, once the defendant was
out of police control and they
had to give chase, the crime
was complete.

More on Excited Utterances

In the three years since
the Supreme Court decided
Crawford v. Washington ®,
the Court of Appeals has ad-
dressed the Confrontation
Clause on no less than six
occasions. ° In the latest de-

cision, People v. Nieves-Andino
7 the Court split 4 to 3 over the
admissibility of a shooting
victim’s identification of his
assailant to a police officer.

In Nieves-Andino, the vic-
tim was shot multiple times by
a rival drug-dealer in front of a
witness. The witness called 911
and the police arrived at the
scene within two minutes. The
victim was conscious and pro-
vided the police with the name
and address of his attacker.
Sometime later, the victim died
of his injuries. ® At trial, the po-
lice officer was allowed to re-
count his conversation with the
victim to the jury. The defen-
dant was convicted of second-
degree murder. The Appellate
Division affirmed.

Crawford prohibits the intro-
duction of the “testimonial
statements” of a witness who
does not testify at trial. Last
year in Bradley °, the Court of
Appeals held that when the pri-
mary purpose of police interro-
gation was to deal with an
emergency, the statements of-
fered were not “testimonial”
and therefore not subject to
Crawford. Here, the majority
found that the purpose
of the police questioning was to
find out the nature of the attack
in order to “resolve the present
emergency”.

Three judges on the court
disagreed with this analysis, but
concurred in result because they
found the error to be harmless
in light of the eye witness testi-
mony at trial that identified the
defendant as the assailant. In
the view of the concurring
judges, there was no
“emergency” in this case be-
cause the assailant had fled.
Rather, the purpose of the po-
lice questioning was to estab-
lish past events that would be
relevant to a future prosecution

and were therefore testimo-
nial” and barred under
Crawford.

Prosecution Delay Results
in Dismissal

A four month delay in
providing the court with
Grand Jury minutes resulted
in the dismissal of a vehicu-
lar manslaughter indict-
ment.® In rejecting the Peo-
ple’s argument that the pe-
riod during which the defen-
dant’s omnibus motion was
pending should be excluded
from speedy trial calcula-
tions, the court held that the
court’s inability to deter-
mine the threshold motion to
dismiss (because the People
failed to produce the min-
utes) created a direct im-
pediment to the commence-
ment of trial and therefore
the People were not
“presently ready for trial”.
The entire time period that
the minutes were in the Peo-
ple’s possession, but not de-
livered to the court, was
chargeable to the People as
post-readiness delay.

Constitutional Error in
Juror Substitution without
Written Consent

A little more than an
hour into deliberations, a
juror became ill. With the
defendant present, in open
court and on the record, de-
fense counsel consented to
the substitution of an alter-
nate juror (who had been
sequestered) for the ill juror.
Sound okay? No good says
the Third Department. **
CPL 270.35 (1) requires a
writing signed by the defen-
dant in open court to make a
substitution once delibera-
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tions have begun. Failure to strictly com-
ply with this requirement infringes upon
the defendant’s constitutional right to trial
by 12 jurors, creating a situation where
more than 12 jurors “have expressed their
views about the evidence and the defen-
dant’s guilt or innocence.” *? Given the
constitutional implications, the require-
ment of a writing cannot be deemed a
technicality.

DWI History Lesson

For those of you interested in brushing
up on your legislative history, the Court
of Appeals recently chronicled the past 97
years of attempts to eradicate drunken
driving in New York. The occasion was
People v. Litto, ** a case that asked
whether driving under the influence of
“Dust-Off” constituted intoxication.
“Dust-Off” is an aerosol product com-
monly used to clean off computer equip-
ment. When inhaled (or “huffed”), it pro-
duces a “high”. The 19 year-old defendant
“huffed” while driving 50 mph down a
four lane highway. About 45 seconds
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